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SECURITIES LITIGATION UNIFORM STANDARDS/Class Action Definition

SUBJECT: Securities Litigation Uniform Standards Act of 1998 . . . S. 1260. D'Amato motion to table the
Sarbanes/Bryan/Johnson amendment No. 2396.
ACTION: MOTION TO TABLE AGREED TO, 72-27
SYNOPSIS:  Asreported, S. 1260, the Securities gétion Uniform Standards Act of 1998, will establish Federgdiction

for mostprivate class action lawsuits involgimationaly traded securities in order to gidaintiff lawyers from
circumventirg existirg Federal law. In 1995, Cgress enacted the Private Securitieghtion Reform Act over President Clinton's
veto (see 104th Coress, 1st session, vote No. 612). This bill pi#vent lawers from circumventigitheprovisions of that Act
by filin g unjust lawsuits gainst nationail traded securities in State courts instead of in Federal courts.
The Sarbanes amendmentvould strike the bill's definition of a class action suit and would substitute a much narrowe
definition. The bill will define the term "class action" to include lawsutprivate parties that are brgiat predominatef to recover
damayes for allged common ijuries to 50 or more named or unnanpadies, and to include so-called "mass action" lawsuits,

which will be defined agroups of lawsuits that arj@ined, consolidated, or otherwise considered asj#esaction to rpresent 50
or moreparties. The term will not include derivative actions lgtauoy one or more shareholders on behalf of pa@tion. A
corporation, investment copany, pensionplan, partnershp, or other entit will be treated as fiarty to a suit, but ol if it is not
established for thpurpose ofparticipating in the suit. Under the Sarbanes amendment, the term "class action" wguddpbwnl
to ary single lawsuit (other than a derivative action bgbtiby one or more shareholders on behalf of @aa@tion) in which one
or more namegarties soght to recover danges on a ngresentative basis on behalf of themselves and unnpangéeks similary
situated, and basgquledominatgl onquestions of law or fact common to themselves and the unnpanies.

Debate was limitedybunanimous consent. After debate, Senator D'Amato moved to table the Sarbanes amendment, Genel
those favorig the motion to tablepposed the amendment; thoggposing the motion to table favored the amendment.

(See other side)
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Those favoringthe motion to table contended:

The larguage in this bill was ver carefully worked out with the Securities and ExcharCommission (SEC). Our intent in
crafting this larguage was to close off avenues for lgavs to weasel around thejprement to file class action suits on natiopall
traded securities in Federal courts. Extortionistylens who want to filgoredatoy, urjust suits that hurt cgpanies and hurt
stockholders do not like the Securities ddtiion Reform Act, and tlyehave been usinless sphisticated State tort laws to epea
the strictures of that Act. Neither the bill before us nor the Sarbanes amendmewtfditestiRule 23 of the Federal Rules of Civil
Procedure, which defines class actions. Thatgods on fopage afterpage. The bill definition is aysopsis of that rule, worked
out with the best SEC pgrts on that sybct. The Sarbanes amendment's definition is consigeshbiter and narrower, and was
not develped with eyert assistance from the SEC. That lack of assistance shows. The qgiroioiesn with the Sarbanes
amendment is that it would nptevent so-called "mass actions”, which are a relgtivelvgimmick used g disreputable lawers
to get awa with filin g extortionist lawsuits. Usgnthatgimmick, a number of individual suits all adieg the same harm effectiyel
operate as class action suits. This bill gille States, not the Federal Government, tig to decide if individual suits, when the
represent more than 50 differgudrties, are reallclass actions that should fall under Fedpnasdiction. Frankf, we think that
this standard is vgrhigh and will more than adeatel protect the mhts of investors. Further, even when a State decides that a
class action suit is involved, individual investors, institutional or otherwise, will be abjetdaiake the case to the State thay the
should not be included. We do not havg avidence to sggest that apindividual arywhere has ever hadyaproblem inpursuirg
an individual case, but we definigghave evidence that Igwrs are makigup flimsy extortionist cases in State courts to win class
action and mass action settlements. We dopreiend that ourgproach in this bill isperfect. If this definitionproves to be
problematic we will of course be willgito revisit it, but we are not about to create gehioghole that will allow an abusive
practice that we know exists to continue in ordeguard aainst apurely speculativeproblem. Therefore, we ge our collegues
to table the Sarbanes amendment.

Those opposinghe motion to table contended:

The definition of class action in this bill is owellroad. Individual investors, who gersuirg their own, individual remedies,
may lose their own ght to sue to recover dages. Under this bill's definition, sigroups of lawsuits in which dangas are saght
on behalf of more than Hieqle, even if the suits are brght by 50 sgarate lawers without coordination, jadge will be allowed
to combine those suits apdsh them into Federal court. In oyimon, the Securities Ligiation Reform Act thapassed last
Corgress was undylprotective of businesses. MaBtates have laws in effect that are nyoective of investors. A business
that isguilty of fraud on its investors of course is aware of this fact, arydwed try to use it to its advarga. For instance, if a
business has been discovergdts investors to be



